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The following is a checklist 
of legal and practical 
issues to be reviewed 
in connection with a 
reduction-in-force. Not 
all of these items will 
necessarily apply to your 
situation, but we suggest 
them as a starting point. 
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•  How many/which locations affected?

• � �When will layoffs occur? (e.g., establish schedule if 
layoffs will occur over a period of time)

•  When will employees be informed?

• � �If there is to be a facility closing, will a reduced team 
be retained to shut down the facility/ operation? 
How many? Which positions? Who? For how long?

• � �Need for a freeze on hiring, promotions and pay 
increases? If so, are checks/balances in place so that 
high level approval is required for exceptions?

•  ��Identify essential departments or positions that are 
needed until the site closes, e.g., HR, plant manager.

• � �Will temporary workers be needed if employees, 
after being informed of layoff or closure, begin 
quitting in numbers so that the site cannot operate 
or close down efficiently?

Establish reduction-in-force objectives

• � �Assign team responsible for decision-making. 
Team should consist of representatives from upper 
management, human resources, financial, and legal, 
business managers, and heads of 
 affected departments.

• � �What is the business reason for the reduction–in-
force? (e.g., cost savings). The team above should be 
included, excluding legal.

• � �Consider other possible alternatives to achieve 
the same objective with less disruption to the 
workforce.

•  How many/which positions affected?

•�  �Percentage of total workforce and  
facility workforce?

01
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02
Security and workplace violence

•  �Ensure company property and network is secure during 
and following a layoff.

• � �Consider the need for additional security personnel 
both during and following a layoff.

• � �Evaluate the need for on-site employee assistance 
program (EAP) help for laid off and  
retained employees.

04
Employment taxes

• � �What are the legal requirements on payment of 
employment taxes (unemployment, workers’ 
compensation, provincial income, local wage, etc.) 
upon facility closure?

• � �Do any federal or provincial withholding or other 
employment taxes have to be paid out of the ordinary 
course when a facility closes?

03
Layoff selection

• �Establish criteria to be used in determining which 
positions are affected. For example, Performance/Job 
Functions/Location.

• Establish criteria for selection of employees.

• Give selection criteria to selection team.

• �Consider disparate impact upon employees in 
protected categories to avoid claims of age, race, etc., 
discrimination. Leave time for statistical analysis, and 
to obtain justifications for decisions.

• �Consider whether any bumping or other seniority 
rights exist under any collective  
bargaining agreements.
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05
Final pay

• � �Are there any legal requirements for when employees 
must receive their final paychecks?

• � �Will any of the affected employees be due 
commissions or bonuses at time of layoff? If so, when 
must payment be received per contract, Company 
policy/practice, or provincial law?

• � �Are the affected employees entitled to accrued, but 
unused, holiday/sick/vacation pay under federal or 
provincial law, by Company policy/ practice, or by 
virtue of a labor contract or individual agreements?

• � �Are there any child support/garnishments in effect, 
and if so, how will final check be treated?

07
Severance payments

• � �Does the Company have any severance pay plan/
policies/practices, individual contracts, or labor 
agreements obligating it to provide severance pay  
or benefits?

• � �What benefits are required by the severance plan and 
does the company want to amend it?

•  Has the plan been distributed to participants?

• � �Do any provincial or federal laws obligate the 
Company to provide severance pay or benefits?

• � �Consider severance packages to employees – 
severance pay, continuation of health benefits, etc.

• �Submit information regarding any past practices 
regarding severance for review, along with the 
proposed severance structure/formal for privileged 
review to legal team.

• �Consider providing retention bonuses to key 
employees for continuing to work through and 
following closure.

• �Consider providing incentives for high performing 
employees to stay.

06
Who will implement the reduction-in-force

• � �Assign team responsible for implementation. 
Team should consist of representatives from upper 
management, human resources, financial, and legal, 
and business managers.

•  Prepare implementation schedule.
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08
Communication

•  Plan for communication to employees.

• � Plan for communication to public officials, the media, 
vendors, suppliers and other interested third parties.

• � �Who will serve as the Company’s spokesperson? 
Should the Company engage a public relations 
consultant?

• � �Do any applicable provincial laws require a particular 
form of termination notice, or otherwise require 
documentation?

10
Releases

•  �Send your release to legal counsel for review before 
the reduction-in-force.

• � �Require releases in exchange for severance pay and 
benefits not required by law, contract, or Company 
policy/practice.

• � �Determine whether any provincial-specific language is 
required to release certain provincial claims.

09
Employment records

Provision must be made for the physical transfer of 
hard copies of employment records (personnel files, 
medical files, comp. files, time and pay records, etc.) 
to the Home Office.

11
Relocation

• �Should any key employees be offered relocation 
packages, such that the Company would pay for part or 
all of their relocation to another facility?

• �Should any non-key employees be offered the 
opportunity to transfer to open positions at another 
facility, whether or not the Company pays for any 
portion of the relocation expenses?
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12
Bargaining with the union

• � �Are there contractual obligations to bargain with the 
union over the “decision” to close or layoff?

•  ��Are there contractual obligations to bargain with the 
union over the “effects” of the layoff?

• � �Are there any contractual restrictions in the labor 
contract with respect to plant closure or layoff?

14
Non-union contracts

• � �Are there insurance agreements and/or administrative 
services agreements (such as with third-party vendors 
for comp. claims) that must be terminated due to the 
plant closure? Are there any continuing obligations 
under those agreements?

• � �Are there any independent contractor relationships 
that must be terminated due to the plant closure? Are 
there any continuing obligations under  
those contracts?

13
Pending or possible legal claims 

• � Do any of the affected employees have employment 
agreements with the Company that restrict its ability 
to terminate them or require the payment of severance 
pay or benefits?

• � Do any of the affected employees have any pending 
claims, or had their claims recently resolved, such as, 
lawsuits, discrimination charges, workers’ comp. claims, 
contract grievances, etc.

• � Does the Company anticipate that any of the affected 
employees are litigious, such that a claim (lawsuit, 
discrimination charge, etc.) is highly likely?
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15
Benefits

•  �Pension, profit-sharing, retirement and similar plans 
(legal obligations)

   – �what are the Company’s obligations relative to 
terminating contributions and notice of termination?

   – �what are the Company’s obligations, if any, 
concerning continuing funding of the plans?

   – �do any benefits documents promise “facility 
shutdown benefits,” which permit employees to take 
early retirement benefits and/or participate in the 
welfare plans after the shutdown?

  – �will the shutdown cause any plan to suffer a “partial 
termination?” A partial termination occurs when a 
sizeable number of employees are removed from 
plan participation, which causes the terminating 
participants to become fully vested in the plan. There 
is no hard and fast rule for when an employer triggers 
a partial termination, but a rule of thumb is a 20% 
reduction in the number of active plan participants 
within a plan year. (It has an effect on participants 
whose employment terminates during the plan year.)

	 › �do you need to amend the plans?

• � �Determine benefits to be offered (voluntary, as part of 
severance packages and in addition to severance pay)

   – � �should there be a Voluntary Early Retirement Plan? If 
so, does the Company have time to implement it? (45 
days to consider decision to participate, 45 days to 
consider release, 7 days to revoke the release).

   – � �if there is a voluntary plan, notify employees and 
provide talking points to supervisors that:

	 ›  package is voluntary;

	 ›  �the consequences of accepting/rejecting  
the package; 

	 › � �employees should not be told to volunteer and 
employees’ choice should be free of fraud and 
undue influence

	 › � �employees have an opportunity to reject the 
package or revoke the package after accepting

	 › � �employees have a reasonable amount of time 
to consult his/her family, financial advisor, and/
or attorney;

	 ›  �if applicable, employees should be forewarned 
particularly that they will be laid off if they did 
not accept the plan or told that there could be 
some layoffs or shifting of positions within the 
company if a certain number of people do not 
participate.   

   – � �should there be continuation of certain benefits paid 
for by the Company, such as health coverage?

   –  outplacement services?

   –  �retention of Company vehicle, laptop,  
cell phone, etc.?

•  Group health insurance continuation (legal obligations)

   –  �are there any provincial law health insurance 
continuation requirements?

   –  �does the Company have an obligation to 
communicate conversion rights under insured 
policies such as long-term disability and life?

For more information on how 
Mercer can help, contact us 
today at 866 434 2120 or  
visit us online.

http://www.imercer.com/outplacement
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About Mercer
Mercer believes in building brighter futures 
by redefining the world of work, reshaping 
retirement and investment outcomes, and 
unlocking real health and well-being. Mercer’s 
approximately 25,000 employees are based in 43 
countries and the firm operates in 130 countries. 
Mercer is a business of Marsh McLennan (NYSE: 
MMC), the world’s leading professional services 
firm in the areas of risk, strategy and people, 
with 83,000 colleagues and annual revenue of 
nearly $20 billion. Through its market-leading 
businesses including Marsh, Guy Carpenter and 
Oliver Wyman, Marsh McLennan helps clients 
navigate an increasingly dynamic and complex 
environment. For more information, visit 
imercer.com. 
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As with any publication aimed at a general audience, the 
information in this guide is for informational and educational 
purposes only and is not a substitute for legal advice from  
an attorney.

About the author
Rod Fliegel has been practicing exclusively 
in the area of labor and employment law for 
over 20 years, and has extensive experience 
defending employers in state, federal and 
administrative litigation. 
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